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order Denving Motion for Reconsideration

-Ooﬁplaihant has moved for reconsideration of my order of
AuguSt 10, 1995, denying Complainant’s motion for a partial
'-:aceelerated decision and compliance order. Complainant asserts thatO 

'I*either overlooked or mieapprehended the facts with respect to the
Hs;ellegation in Count 3 of the complaint against. the Penn & Flat
'serviee station located at 1144 Atlantic Ave. Count 3 alleges that
f;ﬁespondent failed to meet the temporary'cloeure requirements for

" the UST systems located at that facility.1
. The facts show that Respondent in May' 1992 reported ‘the
'-_Sefvice station as closea;2 Mr. John Hansen, an EPA employee, in
'fAn affidavit has stated that he inspected the station on July 8,
"1992 and that the gasoline pumps were 1noperat1ve the nozzles had

:been removed from the pumps, the glass was broken and the sides

' complainant’s Exhibit 1la.

? Complainant’s Exhibit 4a.




' fﬁere”smashéd in. He further reported that two of the UST f£ill holes
were open and all others were easily opened.3 Respondent in a
further statement to the EPA in September 1992, reported that no.
‘gasoline has been sold at the station since October 31, 1991.°
”Réépqndent denied, however, that any USTs were temporarily clqse@
between December 22, 1988, and July 31, 1992.° It was in the lafterl
‘part of this period that Mr. Hansen had visited the facility.
3Reépondent, nevertheless, has not specifically controverted Mr.
Hansen’é statemént of what he saw.

The regulation states that when a UST system is temporarily
closed fo; three months or more, owners and operators must leave
vent lines open and functioning aﬁd cap and secure all other lines,
‘pumps, manways, and ancillary equipment.®

The papers indicate that there 1is some imisundérstanding
bétween the parties as to what constitutes "temporary closure® of
~a ﬁST system. Perhaps that is because the term does not appear to
be specifiéaliy_defined in the regulations. Since Respondent does
.queétion. generally the .credibility of Mr. Hansen's ‘affidavit,
' Respondent should not be denied the opportunity to cross-examine

Mr. Hansen on what he actually saw before any determination is made

3complainant’s Exhibit 9, f€22.
% complainant’s Exhibit 6a.
> Complainant’s Exhibit 4a.

4 40 C.F.R. §280.70(b).




'as to whether there was non—compliance with the tempbrary'cloSuré
. requirements.

Complainant’s motion for reconsideration is denied.

. ' Gerald Harwood i
Détea’vl,”gm I? , 1995

Senior Administrative Law Judge
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